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TYNEDALE LOCAL AREA COUNCIL 
 
Date: 11 June 2019 
 

Corrective Application:  Clayhole, Spartylea, Allendale – s19 (2) (a) 
Commons Act 2006 
 
Report of the Deputy Chief Executive 
  
Executive Member:  Nick Oliver 

  

Purpose of report 

The purpose of this report is 

1) To inform Members of an application under s19 (2) (a) of the Commons Act 2006 

2) To advise Members of the background to the application 

3) To request Members to approve the instruction of Counsel with a view to Counsel 
making a recommendation as to whether the application should be granted and, if 
minded to do so, 

4) delegate the determination of this matter to the Deputy Chief Executive in 
consultation with the Chair of the Local Area Council. 

Recommendations: 

1) That Counsel is appointed to make a recommendation as to whether this 
application should be granted, and 

2) the determination of this matter is delegated to the Deputy Chief   Executive 
in consultation with the Chair of the Local Area Council. 

Key issues  

1. The Council is the Commons Registration Authority under the provisions of the 
Commons Act 2006 and is obliged to amend the statutory registers of Common 
Land and Village Greens in certain circumstances. 

2. On 15 December 2015 regulations, namely the Commons Registration (England) 
Regulations 2014 came into effect providing for applications to be made to the 
Commons Registration Authority (CRA) to amend their registers of common land 
and town or village greens in certain circumstances including to correct a mistake 
made by the CRA in making or amending an entry in the registers of common land 
or town or village green (section 19 (2) (a)).
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3. On 21 December 2017 an application under the Commons Act 2006 (‘the Act’) was 
validated in relation to land falling within Allendale Common, registered under 
register unit CL1 to correct an alleged mistake by the CRA in plotting the boundary 
of the common land adjacent to the Applicants’ land.  

4. That application must now be determined by the CRA and, this being the first 
application if its kind received by the CRA that has proceeded to this point, a 
procedure should be in place to enable the authority to do this. 

5. Applications for registrations of new village greens have historically been dealt with 
by the CRA appointing independent Counsel to make a recommendation to 
Members, usually after a non statutory Inquiry. 

6. This application also requires, if successful, an amendment to the statutory 
Register of Common Land although it differs in that it requires technical expertise 
within the decision making process with regard to an assessment of the correct 
plotting of boundaries in addition to consideration of any legal issues connected 
with the case.  Other authorities in the region have delegated their decision making 
powers away from Committees, for example to officers and in this case given the 
potentially complex consideration of historic boundaries it is proposed that 
Members approve the Instruction of Counsel (who may in turn, require the 
assistance of a boundary surveyor) and delegate the determination of the 
application to the Deputy Chief Executive in consultation with the Chair of the Local 
Area Council. 
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BACKGROUND    

Legislative background 

1. The Council is the Commons Registration Authority (‘CRA’) for the registration of 
Town and Village Greens and Common Land within Northumberland.  As such, it 
has a duty under s1 of the Commons Act 2006 (‘the Act’) to continue to keep and 
maintain a register of Commons and Town and Village Green within its area.  It is 
obliged to amend those Registers in certain circumstances. 

2. Section 19 (2) (a) of the Act provides that a Registration Authority may amend its 
register of common land or town or village greens for the purpose of correcting a 
mistake made by the Commons Registration Authority in making or amending an 
entry in the register.  Some CRAs are ‘pioneer authorities’ which means that they 
have wider powers under the Act than Northumberland, with more sections of the 
Act having been brought into effect for such authorities. Northumberland however 
did not form part of the original tranche of authorities named as ‘pioneer 
authorities’ and as such has more limited powers.  The process for non-pioneer 
authorities is governed primarily by The Commons Regulations (England) 
Regulations 2014 (‘the Regulations’).  

The Original Registration 

3. The DEFRA Guidance to applicants in the pioneer implementation areas states 
that the Commons Registration Act 1965 was intended to establish definitive 
registers of common land and of town and village greens in England and Wales 
and to record details of rights of common.  Registration Authorities were appointed 
to draw up the registers. Applications were invited between 2 January 1967 and 
2 January 1970 for the provisional registration of common land, greens and rights 
of common.  Applications were advertised and disputed applications for provisional 
registration were referred to a Commons Commissioner for determination but 
unopposed registrations became final automatically. 

4. The land which is the subject of this application forms part of the Register of 
Common Land.  It appears that it was registered pursuant to application number 2 
being an application for the registration of rights of common (namely 186 stints, 
each stint being the right to graze: 5 sheep, or 1 two year old beast, or 8 lambs 
under one year, or 1 colt or filly, or 2 young beasts, or for two stints, 1 mare or 
gelding) made by Laline Marguerite Lucie Martell, Colin Colenso Martell and 
Raymond Lee Bellway dated 29 December 1966, received 2 January 1967 which 
was accompanied by a plan and was added to the CL01 section of the register, 
namely Allendale Common.  It was added to the Register at entry number 1 dated 
18 January 1968.  

The Application 

5. On 21 December 2017 an application under section 19 (2) (a) of the Commons Act 
2006 was validated in relation to land at Clayhole, Spartylea, Allendale.  The 
Application appears as Appendix 1 of this report.  The Applicants state that the 
CRA incorrectly plotted the boundary of the Common Land adjacent to their 
property in the Commons Register in error.  They state that Allendale Common 
was registered in consequence of application number 2 dated 29 December 1966 
‘Application for the registration of a right of common’ and the CRA incorrectly 
plotted the boundary of the common when transposing the boundary line from the 
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plan attached to that application onto the register plan.  They state that that they 
therefore wish to make an application to have the register amended in order to 
correct the error and have the area of land, which is within the curtilage of Clayhole 
and has been incorrectly included in the Common, removed from the Commons 
Register. 

Process 

6. Upon a check by the CRA the application was found to have been ‘duly made’ and 
the matter proceeded to being advertised in accordance with the relevant 
regulations by way of Notices of Application appearing on the Council’s website 
and on the land in question and by way of the notices of application being served 
on all relevant parties.  

7. Representations were received from the Open Spaces Society and from 
Steve Byrne.  Redacted copies of these are attached at Appendices 2 and 3.  The 
content of the representations are not strictly at this stage a matter for the Local 
Area Council but are provided for background.  

8. The Regulations provide that once representations have been received they must 
be provided to the Applicants to enable them to provide any further representations 
in response and this was duly undertaken. 

9. Further representations were then received from the Applicants which are 
attached, again, for information only as Appendix 4. 

10. The Regulations then provide for the determination of the application and provide 
that an application made in accordance with the Regulations must be determined 
by the registration authority to which it was made unless the registration authority 
has an interest in in the outcome of the application or proposal such that there is 
unlikely to be confidence in the authority’s ability impartially to determine it or 
where a person having a legal interest in the land being the subject of the 
application has made representations amounting to an objection to the application. 

11. In this case, it is not believed that the registration authority has an interest in the 
outcome of the application or proposal such that there is unlikely to be confidence 
in the authority’s ability impartiality to determine it and no objection was received 
from a landowner which means that the CRA must determine the application. 

12. This is the first application of this nature which has reached this stage that has 
fallen to be determined by the CRA and there is currently no formal procedure in 
place.  In the case of applications to establish village green status for new areas of 
land there are no formal requirements in statute as to how applications should be 
determined but a practice has built up whereby CRAs appoint an independent 
legally qualified inspector to conduct a non statutory Inquiry into the application 
and to report on whether the application should be accepted.  An independent 
barrister has generally been appointed to either prepare an Advice Note as to 
whether the statutory grounds for registration have been established or to hold a 
non statutory inquiry within which directions have been issued as to how the case 
should then be dealt with.  An Inquiry has been held and Counsel has then 
prepared a report advising whether the land in question should be registered. 
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13. In the case of applications under s19 (2)(a) the Regulations state that the 
determining authority may decide that a public inquiry or hearing is to be held. It is 
submitted that as this is also an application to amend a Register (although it is an 
application to correct it rather than adding a new entry to it) which involves detailed 
determination of boundaries and dealing with representations received, that 
Counsel should be appointed who may in turn, if thought appropriate, advise that a 
hearing or Inquiry is appropriate.  Counsel may also consider that the instruction of 
a specialist boundary surveyor is necessary to establish whether the CRA 
incorrectly plotted the boundaries and if so, where the correct boundary should lie.  
The Regulations provide that the procedure at any Public Inquiry is to be 
determined by the Inspector.  Applications must be determined fairly. 

14. Members will see at Appendix 2 that the representation from the Open Spaces 
Society, while acknowledging, from an examination of the extracts of the original 
1966 application plan, that the plan ‘does appear to show an intention to exclude 
part of the land at Clayhole which was subsequently registered as common land by 
the Commons Registration Authority.  In that respect, it is evidence of a mistake 
made by the authority, which is amenable to rectification under s19’.  They go on to 
say however that they believe that not all of the application land is excluded from 
the original application map attached to the original application and that they object 
to the deregistration of the application land in excess of what is identified as 
eligible for deregistration in the original 1967 map and the 1920 conveyance map 
as produced by the applicant.  Members will also see at Appendix 4 that the 
Applicants have responded to this point by stating that they accept that the area 
marked on the conveyance does differ in shape to the application land but that the 
southern boundary extends further west and refers to other copy plans which he 
states show more accurately the shape and extent of the curtilage which also 
replicates, they believe, the shape of the land excluded from the common.  It is 
therefore clear that there are disagreements in this case about exact boundaries 
about which historic documentation has been produced and which potentially must 
be evaluated when a determination is made as to whether and if so, to what extent, 
a mistake was made by the CRA when application number 2 was registered. 

15. Given the issues above it is proposed that specialist Counsel is instructed (who 
may in turn wish to have the input of a boundary surveyor) to prepare a report and 
make a recommendation as to whether the application should be granted and that 
the determination of the matter be delegated to the Deputy Chief Executive in 
consultation with the Chair of the Local Area Committee.  

BACKGROUND PAPERS 

Application documentation and documentation referred to above submitted in response. 
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OBJECTION TO SECTION 19 APPLICATION TO DEREGISTER A PART OF ALLENDALE COMMON (REF NO: HL/CA03) 

 

I am writing to comment on and object to the application made to you under Section 19(2)(a) of the Commons Act 2006 

to deregister a part of Allendale Common (CL.1). The application reference number is HL/CA03. My personal details are 

as follows: 

 
NAME & ADDRESS: Steve Byrne 

E-MAIL:  

TELEPHONE:  

INTEREST: Member of public (no legal interest) 

 

(1). I have not had the opportunity to examine the application papers. However, I have responded to a number of 

Section 19(2)(a) applications submitted to other registration authorities. In many, if not most, cases these applications 

have been misconceived; because they have been based solely on the claim that the land was wrongly registered as 

common land (and that it was therefore registered ‘by mistake’). This might be enough to support an application under 

Schedule 2 of the 2006 Act; it is not, however, sufficient to support a Section 19(2)(a) application. In this case, the 

applicant must show not only that the land was wrongly registered; but that a particular kind of mistake (a copying 

error) was made by the registration authority which caused it to be registered.  

 
(2). There are two entries in the land section of the CL.1 register [Attachment 2] describing the land comprising 

Allendale Common. The second entry concerns an area shown at sheet 7 of the register map. The land affected by the 

present application is mapped at sheet 13 [Attachment 3]. It is therefore covered by the first land section entry which 

concerns the area registered in January 1968 as the result of a rights application.  

 
(3). As the land had not previously been registered as common land, the rights applicant would have been required to 

submit a map showing the area affected by his claim (in effect, a map of the common). This map would then have been 

used by the registration authority to produce the register map of CL.1. 

 
(4). As noted at para 1 above, it is not enough for the applicants to show that the Section 19(2)(a) land was registered by 

mistake. However, let’s assume – for the sake of the argument – that it was. There would then seem to be two 

possibilities: 
 

(i) The map submitted by the rights applicant included the Section 19(2)(a) land within the boundary of his claim and 

this map was faithfully copied by the registration authority in producing the register map; 
 

(ii) The rights applicant’s map did not include the Section 19(2)(a) land but this land was shown by mistake as part of 

the common when the registration authority produced the register map. 
 

 
(5). If option (i) was true, there would be no grounds for a Section 19(2)(a) application because the mistake was not 

made by the registration authority. According to section 108 of the ‘Explanatory Notes’ to the 2006 Act [Attachment 4]: 
 

……An error made in a map supplied by an applicant defining the area of common land which was faithfully 

reproduced in the register entry could not be corrected under this provision [i.e. Section 19(2)(a)]…… 
 

 
 (6). In short, the present applicants are required to prove that the registration authority made a mistake of the kind 

described at para (4)(ii) above. In order to do so, they would need to produce a copy of the map submitted with the 

original rights application (entry 1 in the CL.1 land section). They would then need to show that this map was 

transcribed incorrectly by the registration authority in producing the register map. If they cannot do so the Section 

19(2)(a) application must be rejected. 

 

Steve Byrne 

[26 March, 2018] 
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